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United States Court of Appeals for the 

District of Columbia 

I 

: 

I 

' i 

i 

I 

No. 6330. | 

i 

I 

Kelly Furniture Company, Inc., a Corporatjion, 

Appellant, I 

. | 

vs. I 

i 

Washinton Railway and Electric Company] a 

Corporation. 


a Supreme Court of the District of Columbia ! 

I 

At Law. 

I 

No. 82410. 

I 

j 

Kelly Furniture Company, Inc., a Corporation, Plaintiff, 


'Washington Railway and Electric Company, a Corpora¬ 
tion, Defendant. i 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit: 
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1 Declaration. 

Filed February 24, 1933. 

In the Supreme Court of the District of Columbia, Holding 

a Circuit Court. 

At Law. 

Xo. 82410. 

Kelly Furniture Company, Inc., a Corporation, Plaintiff, 

vs. 

Washington Railway and Electric Company, a Corpora¬ 
tion, Defendant. 

The plaintiff, Kelly Furniture Company, Inc., a corpora¬ 
tion, sues the defendant, Washington Railway and Electric 
Company, a corporation, under and by virtue of the au¬ 
thority contained in a certain Act of Congress of the 
L’nited States of America, being the act approved May 
17, 1928, chapter 612, 45 Statutes at Large 600, and entitled 
“An Act to provide compensation for disability or death 
resulting from injuries to employees in certain employ¬ 
ments in the District of Columbia, and for other purposes” 
(33 C. S. Code, secs. 901-950), for that heretofore on, to 
wit, the 16th dav of Mav, 1931, one J. Aubrev Muir, an em- 
ployee of the plaintiff, was operating a motor cycle in the 
performance of his duties as an employee of the plaintiff, 

in a northerly direction on Twentv-Xinth Street at or about 
* * 

the intersection of the said 29th Street, Northwest, with P 
Street, Northwest, in the City of Washington, District of 
Columbia; and for that on, to wit, the 16th dav of Mav, 
1931, the defendant, through its agent, servant or em¬ 
ployee, was in control of and operating a street car in a 
westerly direction on P Street, X. W., to and into the inter¬ 
section of the said P Street, X. W., with the said 29th 
Street, X. W., in tlie City of Washington, District of 
Columbia; 

2 And the plaintiff says that it then and there became 
and was the duty of the defendant, who through 

its agent, seryant or employee was operating the said street 
car under the circumstances and conditions aforesaid, to 
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exercise due and reasonable care and prudence in the op¬ 
eration, control and management of the said street car so 
as to avoid striking and colliding with the motor cycle 
operated by the said J. Aubrey Muir, and so as ^o avoid 
injury to the said J. Aubrey Muir, and other persons law¬ 
fully in and upon said streets; yet, notwithstanding its 
duty in the premises, the defendant, through its agent, 
servant or employee, did not exercise such due and reason¬ 
able care and prudence in the operation, control and man¬ 
agement of the said street car, but acting as aforesaid, did 
carelessly and negligently operate said street car at an ex¬ 
cessive, high and dangerous rate of speed; and did care¬ 
lessly and negligently operate the said street car in viola¬ 
tion of a certain section of the Traffic and Motor Vehicle 
Regulations then and there in force in the said 'District 
respecting the signal to be given by the driver of a street 
car to approaching drivers of vehicles, which said section 
of the said Traffic and Motor Vehicle Regulations provides 
as follows: 


“Article D, section (>. Signals and Signaling De 


vices. 


section 


“(c) A driver of a street car at a street inter 
shall indicate, by an unmistakable wave of his liand^ to ap¬ 
proaching pedestrians and drivers of vehicles whether they 
may pass safely in front of the car”; 

and did carelessly and negligently fail and omit to sound or 
give timely warning or notice of the approach of the said 
street car; and did negligently and carelessly operate said 
street car without keeping a proper lookout and vfithout 
keeping said street car under proper control; and di<jl care¬ 
lessly and negligently operate the said strejet car 
3 when the brakes were defective; and did carblesslv 
and negligently fail and omit to bring the said street 
car to a stop when it saw, or by the exercise of reasonable 
care and prudence could have seen, the said J. Aubrey Muir 
in a position of peril; whereby and by reason of the care¬ 
lessness and negligence of the defendant, through its agent, 
servant or employee, as aforesaid, the defendant, through 
its agent, servant or employee, carelessly and negligently 
caused its said street car, at the time and place aforesaid, 
to run into, collide with, and overturn the said motoii cycle 
operated by the said J. Aubrey Muir, and to throw the said 
J. Aubrey Muir suddenly with great force and violence on 
to the street pavement; 
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And the plaintiff says that by reason of the carelessness 
and negligence of the defendant as herein set forth, the 
rigid leg of the said J. Aubrey Muir was crushed and 
splintered: that the said J. Aubrey Muir suffered a com¬ 
minuted fracture of the right femur, with a line of frac¬ 
ture running almost to the knee: that as a result of the 
said injurv, the right leg of the said J. Aubrey Muir be- 
came infected: i that there developed some adhesions near 
the knee .joint: that as a further result of the said injury, 
the motion of the rigid knee of the said J. Aubrev Muir 
became, is, and will in the future be permanently partially 
restricted, and his rigid leg has been, and will perma¬ 
nently bo, shortened several inches; that the said J. Aubrev 
• • 

Muir further suffered grievous and serious injury to his 
body, and did suffer great physical and mental pain and 
anguish: that he suffered and will continue to suffer perma¬ 
nently from the injury to his right leg: 

And tin* plaintiff further says that the said J. Aubrey 

Muir, its employee, elected to claim compensation from 

the plaintiff under and by virtue of the provisions of the 

Act of Congress above mentioned: that the said 

4 d. Aubrey Muir was awarded compensation under 

and by virtue of the provisions of the said Act of 

Congress at the rate set forth in said Act of Congress; 

that in accordance with said award, said compensation has 

been paid, and will in tin* future continue to be paid to said 

J. Aubrev Muir, and that the said J. Aubrev Muir has ac- 
• • 

cepted the said compensation and the said payments 
thereof: that under and by virtue of the provisions of the 
said Act of Congress, it was necessary to expend and lay 
out large sums.of money for ambulance, hospital. X-ray, 
doctors' bills, and other medical expenses by reason of the 
injuries aforesaid to the said J. Aubrey Muir, which said 
sums amount to approximately Two Thousand Dollars 
($ 2 , 000 . 00 ): 

And plaintiff further says that by reason of the election 
on the part of the said J. Aubrey Muir to claim and accept 
compensation from the plaintiff under the said Act of Con¬ 
gress. the plaintiff. Kelly Furniture Company, Inc., a cor¬ 
poration. is assigned all right of the said J. Aubrey Muir 
to recover damages against the defendant, and to recover 
from the defendant any and all compensation paid, and 
the present value of all compensation payable in future, to 
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the said J. Aubrey Muir by reason of the accideijt and in¬ 
juries aforesaid, and all medical expenses paid o^it on be¬ 
half of the said J. Aubrey Muir, and expenses incurred by 
plaintiff in this proceeding; and that any and ^11 other 
damages that may be recovered by the plaintiff over and 
above the compensation, medical and other expenses that 
have been, and will be in the future, expended and paid out 
for and on behalf of the said J. Aubrev Muir bv the terms 
of the said Act of Congress are required to be paid over 
to the said J. Aubrey Muir by the plaintiff for the great 
pain and suffering and damages sustained by the said 
5 J. Aubrey Muir in the accident aforesaid. 

Wherefore, the plaintiff brings its suit and claims dam¬ 
ages in the sum of Twenty-Five Thousand Dollars ($25,- 
OOO.OO), besides costs of this action. 

DARK and DARR, 
BvSEFTON DARK, 
Attorneys for Plaintiff. 

Plea. 

Filed March 18, 1933. 


Xow comes the defendant, by its attorney, in tlje above 
entitled cause and for plea to the declaration filed therein 


savs: 

1 

1. It admits that it is a corporation and a common car¬ 

rier of passengers in the District of Columbia and was 
operating one of its street cars at the time and place al¬ 
leged in the said declaration and that the same was in col¬ 
lision with a motor cycle operated by one J. Aubrey Muir, 
but it denies each and everv other allegation in the decla- 
ration contained. j 

2. For a further plea to the said declaration the defend¬ 
ant says it admits that it is a corporation and a Common 
carrier of passengers in the District of Columbia ; ml was 
operating one of its street cars at the time and place al¬ 
leged in the said declaration and that the same was in 
collision with a motor cycle operated by one J. Aubrey 
Muir, but it denies each and every other allegatioij in the 
declaration contained. It avers that after its s^id car 
started up at the intersection of 29th Street with Pi Street, 
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X. W. to proceed west on P Street, and had pro- 

6 ceededover half wav across the intersection of the 

» 

said 29th Street with P Street, the motor cycle oper¬ 
ated by one J. Aubrey Muir, the employee of the plaintiff, 
operating in g northerly direction on 29th Street at a fast 
and reckless rate of speed and without keeping the same 
under control, and without keeping a due lookout ahead 
for traffic and failing to slow down or stop the said motor 
cycle when he saw or should have seen that to proceed 
further he would operate the same into tin* defendant's 
street car, prpceeded to operate the said motor cycle di¬ 
rectly into the left side of the defendant’s street car, near 
about the front end. The defendant avers that at the time 
and place there was in force traffic and motor vehicle regu¬ 
lations for the District of Columbia known as Article 11, 
Section 2, paragraph (e) and paragraph (f), which are as 
follows: 

“(e) A vehicle approaching an intersection shall slow 
down and be kept under such control as to avoid colliding 
with pedestrians or vehicles. Operators of vehicles ap¬ 
proaching an intersection shall give the right of way to 
vehicles approaching from their right: but a vehicle mak¬ 
ing a right or left hand turn shall vield to through traffic 
within the intersection or so close thereto as to constitute 
an immediate hazard. 

“(f) Vehiclqs of the fire, police, traffic, and water depart¬ 
ments and emergenev vehicles of the street railwav and the 
lighting companies and ambulances shall, when responding 
to emergenev calls, have the right of wav over all traffic. 
Except as aboye provided, funeral processions shall have 
the right of way over all other traffic. Street cars shall 
have the right of way upon their respective tracks except 
as to the vehicles listed above in this paragraph. Where 
traffic officers are stationed they shall have the full power 
to regulate traffic irrespective of the foregoing provisions.” 


and the said employee of the plaintiff violated both of said 
regulations in that he failed to slow down and keep the said 
motor cvcle under control so as to avoid colliding 
7 with defendant’s street car; he failed to give the 
right of wav to the defendant’s street car and be- 
cause thereof the injuries complained of, if any, are the 
result of the negligence of the plaintiff. 
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i 

3. For further plea to the said declaration tile defend¬ 
ant avers that after its said car started up at tlui intersec¬ 
tion of 29th Street with P Street, X. W., to proceed west 
on P Street, and had proceeded over half way across the 
intersection of the said 29th Street with P Street, t 
cycle operated by one J. Aubrey Muir, the employ 
plaintiff, operating in a northerly direction on 2£ 
at a fast and reckless rate of speed and witliou 


he motor 
ee of the 
th Street 
keeping 


the same under control, and without keeping a due look-out 


ahead for traffic and failing to slow down or stop 
motor cvcle when he saw or should have seen tlu 


the said 
t to pro- 


|car, near 
the time 


ceod further he would operate the same into the defendant’s 
street car, proceeded to operate the said motor I cycle di¬ 
rectly into the left side of the defendant’s street 
about the front end. The defendant avers that at 
and place there was in force traffic and motor vehicle regu¬ 
lations for the District of Columbia known as Article 11, 
Section 2, paragraph (e) and paragraph (f), whi<j»h are as 
follows: 

(e) A vehicle approaching an intersection shall slow down 
and be kept under such control as to avoid colliding with 
pedestrians or vehicles. Operators of vehicles approaching 
an intersection shall give the right of way to vehicles ap¬ 
proaching from their right; but a vehicle making a right 
or left hand turn shall yield to through traffic wjthin the 
intersection or so close thereto as to constitute an immediate 
hazard. | 

i 

“ (f) Vehicles of the tire, police, traffic, and wateij depart¬ 
ments and emergency vehicles of the street railway! and the 
lighting companies and ambulances shall, when responding 
to emergency calls, have the right of way over all traffic. 

Except as above provided, funeral processions shall 
8 have the the right of way over all other traffic. Street 
cars shall have the right of way upon their respec¬ 
tive tracks except as to the vehicles listed above in this 
paragraph. Where traffic officers are stationed they shall 
have the full power to regulate traffic irrespective of the 
foregoing provisions. ’ ’ 


and the said employee of the plaintiff violated both j of said 
regulations in that he failed to slow down and kf>ep the 
said motor cycle under control so as to avoid colliding with 
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defendant’s street ear; lie failed to give the right of way 
to the defendant's street car and because thereof the plain¬ 
tiff contributed to the injuries complained of, if anv. 

S. R. BOWEN, 

1 Attorney for Defendant. 


Joinder in Issue. 
Filed March 24, 1933. 

# m # 


The plaintiff joins issue upon the first, second and third 
pleas herein pleaded bv the defendant. 

DARR & DARR, 

Bv GEORGE MONK, 
Attorneys fur Plaintiff. 

Memorandum. 

May 11, 1934.—Verdict for Defendant. (Direction of 
Court.) 


Supreme Court of the District of Columbia. 

i Friday, June 8, 1934. 

Session resumed pursuant to adjournment, Hon. Chief 
Justice Alfred A. Wheat, presiding. 


I) Upon consideration of the motion filed herein for 

a new trial, it is ordered that said motion be, and the 
same is hereby overruled, and judgment on verdict ordered. 

Wherefore, it is considered that plaintiff take nothing 
by this action that defendant go hence without day, be for 
nothing held and recover of plaintiff its costs of defense 
to be taxed by the clerk and have execution thereof. 

From the foregoing judgment the plaintiff by its attor¬ 
neys of record, in open Court, notes an appeal to the Court 
of Appeals of this District; whereupon, an undertaking 
to act as a cost bond is hereby fixed in the sum of One 
Hundred Dollars ($100.00) with leave to deposit Fifty Dol¬ 
lars ($50.00) cash with the clerk in lieu thereof. 
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Memorandum. 

Juno *20, 1934.—Undertaking on appeal appro 
filed. 


ived and 


Supreme Court of the District of Columbia 

Monday, September 17] 1934. 

Session resumed pursuant to adjournment. 1 loin. Chief 
Justice Alfred A. Wheat, presiding. 


Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the plaintiff by its attorneys 
submits to tlie Court its Bill of Exceptions taken at the 
trial of this cause and prays that the same be signed and 
made of record, nunc pro fuuc, which is hereby accordingly 
done. 
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Assignment of Errors. 
Filed September 17, 1933. 


the ex- 


The errors committed bv the Court are: 

1. The Court erred in excluding testimony ovei 
ception of the plaintiff. 

2. The Court erred in refusing to permit Leroy M. Phil 
lips, witness for the plaintiff, to testify as to the reading 
of the maximum hand of the speedometer of the njotorcv- 
ole involved in the accident in question. 

3. The Court erred in granting defendant’s mot 
a directed verdict at the close of the plaintiff’s case 

4. The Court erred in other respects apparent of 

DARK and DARK | 

Bv SEFTON DARR. 

% * 

Attorneys for Plai\itiff. 

Designation of Record. 

Filed July 3, 1934. 


lion for 

i 

record. 


Xow comes Kelly Furniture Company, a corporation, the 
appellant in the above-entitled cause, and designates the 
parts of the record which it desires to have included in the 
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transcript, said parts being* considered sufficient for the 
determination ot the questions raised on appeal, namely: 

1. Declaration, 

2. Plea, 

3. Joinder of Issue, 

4. Memorandum of Directed Verdict of Defendant, 

11 o. Memorandum of judgment against Plaintiff for 
Posts: Noting of Appeal in Open Court; and Fixing 

of Undertaking, 

G. Memorandum of Undertaking, 

7. Assignment of Errors, 

8. Bill of Exceptions, 

9. This Designation of Record. 

i" DARK and DARK, 

By GEORGE MONK, 

Attorneys for Plaintiff, A)) pell ant. 

Service of a copy of the foregoing designation of record 
is hereby acknowledged this 3d dav of Julv, 1934. 

EDMUND L. JONES, 

HENRY WISE KELLY, 

S. R. BOWEN, 

, Attorneys for Defendant, Appellee. 

12 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , .vs: 

I. Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, herebv certifv the aforegoing 
pages numbered from 1 to 11, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein tiled, copy of which is made part of this 
transcript, in cause No. 82410 at Law, wherein Kellv Furni- 
ture Company, Inc., a corporation, is Plaintiff and Wash¬ 
ington Railway and Electric Company, a corporation, is 
Defendant, as the same remains upon the tiles and of record 
in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 28th day of September, 1934. 

[Seal Supreme Court of the District of Columbia.] 

! FRANK E. CUNNINGHAM, 

Clerk. 
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13 In the Supreme Court of the District of polumbia, 

Holding a Circuit Court. j 

j 

At Law. | 

i 

No. 82,410. | 

i 

Kelly Furniture Company, Inc., a Corporation, plaintiff, 

v. I 

Washington Railway & Electric Company, a Corporation, 

Defendant. 

X of ice. 

To Mr. Edmund L. Jones, Mr. H. W. Kelly, and l|lr. S. R. 
Bowen, 

Colorado Building, 

Washington, D. C. 


Please lake notice that the within bill of exceptions will 
be called to the attention of and submitted to the court on 
the 27th day of August, 1934, at 10 o’clock A. M., on as soon 
thereafter as counsel can be heard, for the purpose] of hav¬ 
ing the same signed and sealed by the court. 

DARK and DARK, 

By SEFTOX DARR, 

Attorneys for Plaintiff. 

937 Woodward Building, 


733 Fifteenth Street, Washington, 


I). C. 


Service of the foregoing notice and copy of the sjaid bill 
of exceptions acknowledged this 27th day of July, lt}34. 

EDMUND L. JONES, 

M. W. KELLY, 

S. R. BOWEN, 

Attorneys for Defendant, Appellee. 
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14 In the Supreme Court of the District of Columbia, 

Holding a Circuit Court. 

At Law. 

Xo. 82,410. 


Kelly Furniture Company, Inc., a 


Corporation, Plaintiff, 


v. 

AY asiiington Kaii.way & Electric Company, a Corporation, 

Defendant 


Plaintiff s Pill of Kxcrpttnus. 

» 

Be it remembered that at the trial of this cause before 
Mr. Chief Justice Alfred A. Wheat, and a jury duly im¬ 
paneled and sworn to try the issues herein, which said trial 
was hold on the loth day of May, 1934 and thereafter pro¬ 
ceeded with, the following proceedings were had: 

It was admitted by counsel for the plaintiff and the de¬ 
fendant in open court, that the case was one under subroga¬ 
tion: that J. Aubrey Muir, having elected to take compen¬ 
sation under the Compensation Act of Congress applicable 
to the District of Columbia, and having accepted compensa¬ 
tion from the insurance company, the Standard Accident 
Insurance Company, his rii»ht of action ayainst the defend¬ 
ant was by operation of law assigned to his employer, the 
Kelly Furniture Company, the plaintiff; that in the event a 
verdict was returned for the plaintiff, the insurance com¬ 
pany would be entitled to receive back what it had paid to 
the said Muir by way of compensation and medical, hos¬ 
pital and other expenses, and that whatever surplus there 
was would be paid to Muir (R. 13). 

Whereupon, the plaintiff to sustain the issues on his part 
called Joseph Aubrey Muir as a witness for the plaintiff, 
who was sworn iand testified substantiallv as follows: That 
he is M2 years old. married, and lives at Gaithersbursr, 
Maryland, but is employed in the District of Columbia by 
the Kelly Furniture Company as a collector, sales- 
15 man and deliveryman (R. 18), and on May 16. 1931 
he was employed as such for the Kelly Furniture 
Company (R. 19). Witness testified that on May 16, 1931 
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he had an accident at 29th and P Streets, Northwest, while 
driving a motorcycle belonging to Leroy Phillips, who was 
also employed by the Kelly Furniture Company. "Witness 
had been driving a motorcycle for a period of Approxi¬ 
mately five years prior to the time of the accident j(R. 20). 
At about 11 A. M. on May 16, 1931, witness was riding 
north on 29th Street (R. 21) and had stopped tojmake a 
collection at 29th and X Streets, and thereafter A*as pro¬ 
ceeding toward P Street (R. 22). Witness had bej?n mak¬ 
ing collections for the Kelly Furniture Company {for sev¬ 
eral years prior to the accident and was entirely familiar 
with the intersection at which the accident happened and 
the usual traffic conditions which existed at that poijnt. On 
the day of the accident, witness had 40 or 50 calls tp make, 
and he did not expect to finish his work until aboijt 10:00 
]). m. At the time of the accident the weather was eljear, the 
streets were dry and there was nothing to obstruct fitness' 
vision. He was riding north on 29th Street on tlile right 
side of the street, between the middle of the street and the 
east curl), and maintained that position until In* reached 
the intersection of P Street (R. 44, 45). 29th Street from 
curb to curb is about thirtv feet. P Street from fcurb to 
curb is about thirty feet, and there is a single cap track 
on P Street running from east to west. The track is in 
1 lie middle of P Street (R. 22, 23). As witness approached 
the intersection, but before he entered, he was traveling 
between IS and 22 miles an hour. The motorcycle was 
equipped with a speedometer which had a stop hand, the 
sto]> hand registering the maximum speed; that is,! if the 
motorcvcle should be driven at fortv miles an hour and 
thereafter brought to a stop, the stop hand would indicate 
forty miles an hour (R. 23, 24). On the day of the acci¬ 
dent, the speedometer was working and in good condition. 

As witness approached the intersection, he [looked 

lb to see if there was anv traffic. At the time of the 

* 

accident, P Street was one way, traffic moving west¬ 
ward. Witness looked to the right when he approached 
the intersection and saw a streetcar (R. 24). 


Q. Can vou tell us where the streetcar was when vou 


first saw it ? A. The streetcar was a good distance a wav. 
A sufficient distance at that time for me to get across. 

Mr. Jones: I object to a conclusion. 
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Q. Mr. Muir, could you tell us approximately how close 

vou were to the intersection when you first observed the 
•• * 

streetcar? 


A. Well. 1 was a good distance: that is to say. I 
could see around tlie corner of tlie buildings which stick 
out or set out, in other words, near the corner. I was close 
enough that I could see a good distance down the other 
street. 


Q. Were you within 15, 20 or 25 feet of the intersection? 
A. I would say approximately from 20 to 25 feet. 

Q. Was the streetcar that close to the intersection or 
farther awav! A. It was considerable* farther a wav. 


• • * 

Q. Than von were from the intersection at that time? 

A. Yes, sir (R. 25). 

Q. What if anything did you do at that time? A. 1 pro¬ 
ceeded on across the street across the intersection. 

Q. Before you proceeded on did you form any estimate 
of the speed of the streetcar when you first saw it at posi¬ 
tion you have just described? A. Xo, because there was- 

(Interruption by Mr. Jones.) 


Q. You said;no and then you started to explain. 

A. The reason I took no particular notice of the speed was 
due to the fact that the streeetcar was so much farther 
from the intersection than I was that there was no occasion 
to. With ordinarily good judgment I had plenty of ample 
time to go across. 

Q. Then you proceeded across. At what rate of speed 
did you proceed across the street? A. At the same rate 
of speed, from 18 to 22 (R. 26). 

17 Q. What, if anything, did you observe as you were 
going across the street before you reached the street¬ 
car tracks (R. 26) ? A. As I approached very closely to the 
streetcar tracks I took a second look each way. At that 
time, the streetcar had gained a terrific amount of space 
since I last saw it, and I estimate the speed at that time at 
about 25 or 30 miles an hour (R. 27) 

At the time the witness estimated the speed of the street¬ 
car, he was about two feet from the streetcar tracks. If he 
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bad slopped, lie would have been hit, so he threw himself 
from the motorcycle (R. 27); that is, he leaned to the left 
to jump off the motorcycle and at that time he whs hit bv 
the streetcar before he could leave the motorcycle j(R. 28). 
AVlien the streetcar struck him, his front wheel vj'as over 
the center rail. The towing or coupling iron on the front 
of the streetcar struck witness’ right leg just bellow the 
knee (R. 29). The motorcycle was knocked down upon its 
side in front of the streetcar. The witness was thrown to 
the ground and later removed to Georgetown Hospital (R. 
MO) and remained there approximately a month. Witness 
returned to the hospital and did not leave again until the 
28th of September, 1931 (R. 35). At the time of the acci¬ 
dent, the Kelly Furniture Company was paying witness 
840.00 a week, besides expenses (R. 37). After the acci¬ 
dent occurred, witness elected to take compensation and 
received from the Standard Accident Insurance Company 
the sum of 83,741.38 as compensation, and in addition 
thereto all of his medical and hospital expenses. 

On cross-examination, witness stated that going at a. 
speed between 18 and 22 miles an hour, if he applied the 
brakes and make a quick stop, he thought he could s[top the 
motorcvcle in a distance between three to five feet (|R. 53). 

| 

Questions by Mr. Jones: j 

Q. Let us see if von can fix that a little more definitely 
» • • 

Mr. Muir. When vou looked, to the best of vour 
18 judgment vou were 20 to 25 feet a wav from the in- 
torscetion. A. Yes, sir. 

(). And vou looked to vour right and saw the street- 
car approaching 29th Street that was considerably {farther 
from the intersection than you were. A. Yes, sir. | 

Q. T do not want you to fix it in feet unless you wjmt to, 
hut will you tell us how far away from the intersection that 
streetcar was, let us say, in car lengths? To the llest of 
your judgment would you say if was 2, 3 or 4 car lengths? 
(R. 54.) A. It would he very hard to get down to that 
point because as I have told you I did not take anyj strict 
attention of the fact of how many cars would fit bejtween 
the intersection and where that one was, but I did! have 
sufficient distance (R. 54, 55). 

Q. You thought vou had sufficient distance, didn’t! vou? 
A. Yes. I 
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Q. But it turned out you didn’t. You think it was 3 ear 
lengths awav, 3 lengths of the streetcar a wav from that 
intersection? Just your best judgment. A. Yes, and in 
my judgment I would say it was 3 lengths. 

Q. Wouldn’t vou sav it was nearer 4 lengths? A. I 
couldn't say that it was 4 lengths because I am not positive. 

Q. But you are reasonably confident that it was at least 
3 lengths away? A. Yes, sir. 

Q. And it mav have been further? A. It mav have been 
(R. 55). 

Witness on cross-examination further testified that when 
he was 23 feet from the intersection and saw tlie streetcar 
lie did not look again until his front wheel was about 2 feet 
from the rail and he made no effort to stop prior to that 
time, because according to his judgment lit* had ample 
chance to proceed across the street (R. 36). 

Q. So when the front wheel of vour motorcvele 
19 was about 2 feet from the south rail of the track 
you then looked to your right again and saw the 
streetcar? A. Yes. 

Q. Had the streetcar reached the intersection? A. Xo, 
sir. 

( t >. (fm you tell us how far away from*the intersection 
it was? Fix it in car lengths if vou want to. A. 1 should 
judge it was a full car length from me (R. 37). 

Q. From you or from the intersection? A. Well, from 
the intersection. 

Q. That is from the east curb line of 29th Street it was 
a good car length? A. Yes. 

< t >. And you did not slacken your speed then? Did you? 
A. 1 had no chance to'slacken. I could slacken my speed 
but 1 had no chance to stop, being too close (R. 3s). 

Witness testified that he was at the center of the inter¬ 
section when he was struck, and that just before he was 
struck he turned the motorcycle to the left. The streetcar 
pushed witness and the motorcycle approximately five or 
six feet, and when the streetcar came to a full stop after 
the accident the front of the car was in the neighborhood 
of two-thirds way across 29th Street (R. 3D). 

On redirect examination, witness testified that when he 
looked at the car the second time he didn’t notice the car 
slowing down nor did he hear the motorman sound the 
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goni;' (R. 61). When witness was 25 or 30 feet jfrom the 
intersection, lie couldn't say at what speed the jstreetear 
was going. Witness could not testify whether oij’ not the 
streetcar was going at a reasonable speed (R. 63, l>4). 

| 

Recross-examination: j 

I 

( c ). Well, this is a fact is it not—that when you first saw 
that ear there was nothing about it which made you think 
that there was anything out of the ordinary in thej manner 
in which it was being operated. A. 1 didn't set kny eyes 
permanently placed on it to see how it was being operated 
or anything of that sort (R. 64). 

20 Aubrey Muir was recalled as a witness and stated 

on examination that he could not remember (whether 
or not the motorman had given him a hand signal to in¬ 
dicate whether or not he should stop or proceed across 
the tracks ( R. 110). On recross-exaniination witness testi¬ 
fied that when be was two feet from the track he saw the 
car coming and tried to avoid the accident, and te only 
had opportunity to take a quick glance and that in such a 
short time Ik* could not make an accurate estimate of tlu* 
speed of the streetcar (R. 111). 

On redirect examination, witness testified that when he 
first saw the streetcar it was running from 25 to 28 miles 
an hour. 

O. Did vou see that streetcar long enough to be able to 
judge whether tlu* streetcar was going slow or fast t A. 
T saw tin* streetcar. 1 turned mv head and looked at the 
streetcar. 

Q. You saw it plainly? A. 1 saw it plainly absolutely 
(R. 113). 


Leroy M. Phillips was called as a witness for the plaintiff 
and sworn, and testified substantially as'follows: That he 
is an auto and motorcycle mechanic living in Clarksburg, 
A Vest Virginia, and has followed that profession f|or ap¬ 
proximately 12 years (R. 79); that in May, 1931, ljie was 
employed by the Kelly Furniture Company delivering fur¬ 
niture and keeping the cars and trucks in repair (|R. 79, 
SO). Witness is acquainted with Aubrey Muir, and on the 
dav of the accident stated Muir was driving his motdrcvcle 
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Q. But it turned out you didn't. You think it was 3 car 
lengths awav, 3 lengths of the streetcar a wav from that 
intersection? Just your best judgment. A. Yes. and in 
my judgment I would say it was 3 lengths. 

Q. Wouldn't you say it was nearer 4 lengths? A. I 
couldn't say that it was 4 lengths because J am not positive. 

Q. But you <p*e reasonably confident that it was at least 
3 lengths awav? A. Yes, sir. 

Q. And it mav have been further? A. It mav have been 
(R. 55). 

Witness on cross-examination further testified that when 
he was 25 feet from the intersection and saw the streetcar 
he did not look again until his front wheel was about 1? feet 
from tin* rail and he made no effort to stop prior to that 
time, because according to his judgment he had ample 
chance to proceed across the street (R. 5(5). 

O. So when the front wheel of vour motorcvcle 

V • » 

19 was about 1? feet from the south rail of the track 
vou then looked to vour right again and saw the 
streetcar? A. Yes. 

( t ). Had the streetcar reached the intersection? A. So, 
sir. 

Q. ('an vou tell us how far awav froupthe intersection 
it was? Fix it in car lengths if vou want to. A. 1 should 
judge it was a full car length from me (R. 37). 

Q. From vou or from the intersection? A. Well, from 
the intersection. 

Q. That is from the oast curb line of 29th Street it was 

v i 

a good car length? A. Yes. 

( t ). And you did not slacken your speed then? Did you? 
A. I had no chance to'slacken. I could slacken my speed 
but l had no chance to stop, being too close (R. 5s). 

Witness testified that lie was at the center of the inter¬ 
section when he was struck, and that just before he was 

struck he turned the motorcvcle to the left. The streetcar 

• 

pushed witness and the motorcycle approximately five or 
six feet, and when the streetcar came to a full stop after 
the accident the front of the car was in the neighborhood 
of two-thirds way across 29th Street (R. 59). 

On redirect examination, witness testified that when he 
looked at the car the second time he didn’t notice the ear 
slowing down nor did he hear the motorman sound the 
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(K. ()1). "When witness was 25 or 30 feet [from the 
intersection, lie couldn’t say at what speed the [streetcar 
was going. Witness could not testify whether o|r not the 

streetcar was going at a reasonable speed (R. 63, |64). 

i 

i 

Recross-exaniination: 

j 

Q. Well, this is a fact is it not—that when you [first saw 

that car there was nothing about it which made You think 

that there was anything out of the ordinary in the manner 
• • • * * 
in which it was l)eint»‘ operated. A. 1 didn't set [my eyes 

permanently placed on it to see how it was being- (operated 

or anything of that sort (R. 64). [ 

i 

i 

20 Aubrey Muir was recalled as a witness aijd stated 

on examination that he could not remember whether 
or not the motorman had given him a hand signal to in¬ 
dicate whether or not he should stop or proceed across 
the tracks (R. 110). On recross-examination witness testi¬ 
fied that when he was two feet from the track he saw the 
car coining and tried to avoid the accident, and he only 
had opportunity to take* a quick glance and that in such a 
short time he could not make an accurate estimate of tin* 
speed of the streetcar (R. 111). 

On redirect examination, witness testified that when he 
first saw tin* streetcar it was running from 25 to 28 miles 
an hour. 

Q. Did you see that streetcar long enough to be able to 
judge whether the streetcar was going slow or fast? A. 
1 saw the streetcar. 1 turned mv head and looked at the 
streetcar. 

Q. You saw it plainly? A. 1 saw it plainly absolutely 
(R. 113). 

Leroy M. Phillips was called as a witness for the plaintiff 
and sworn, and testified substantially as'follows: r l’hat lie 
is an auto and motorcycle mechanic living in Clarksburg, 
West Virginia, and has followed that profession for ap¬ 
proximately 12 years (R. 79); that in May, 1931, ie was 
employed by the Kelly Furniture Company delivering fur¬ 
niture and keeping the cars and trucks in repair (R. 79, 
SO). Witness is acquainted with Aubrey Muir, and on the 
day of the accident stated Muir was driving his motorcycle 



18 


KELLY FURNITURE CO. VS. 


(R. 80). Witness first learned of the accident in the after¬ 
noon and proceeded to Georgetown Hospital and from 
there went to the police precinct, and arrived there 
at about 1 1 o’clock in the afternoon. Upon reaching 
the Georgetown Police Station, he examined his motor¬ 
cycle and found it to he pretty much of a wreck (R. 81). 
The front end of the motorcycle was broken up* and the 
side was all smashed in, the front tire was Hat, the 
1?1 tanks on back were smashed in, the speedometer was 
broken, the running board on the side was torn off 
(R. 82), and the forks in the front wheel were twisted to 
one side along the frame (R. 83). The motorcycle was 
equipped with a Xtewart-Warner speedometer, which wit¬ 
ness examined. The speedometer has a maximum hand 
on it. 


( c >. What is the operation of the maximum hand? A. To 
tell how fast you have gone after you have stopped. It 
will set at the speed you have gone until you push it back. 
There is a trip that will knock your hand back. It doesn't 
register the speed until you stop. As your speed goes up, 
it goes up with your speed hand, but it stays until you re¬ 
lease it. 

(<). With the manual process of touching this little trip 
button? A. Yes, sir. 

Q. What happens to the indicator then? A. It drops 
back to naught. 

Q. It drops back to naught. Did you examine the speed¬ 
ometer and examine the condition of the maximum speed 
indicator ? 


(To this question the defendant objected on the ground 
that it was not the best evidence and speculative, as many 
things could have happened to the speedometer between 
the time of the accident and the time the witness exam¬ 
ined the speedometer at the police station, and certainly 
there would have to be some showing that the speedometer 
was in the same condition at the time the witness exam¬ 
ined it as it was immediately after the accident.) 

Upon examination by the court, witness testified that the 
speedometer was broken considerably and that the maxi¬ 
mum hand indicator could not be pushed back, and that 
when he touched the trip that unlocked it, the hand would 
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not move back. The court sustained defendant’s objection 
and would not allow witness to testify as to the reading of 
the maximum hand, because the court was of thej opinion 
that the speedometer could not be relied upon in |view of 
the fact that it had been through a serious accidjent and 
was admittedly broken, to which the plaintiff too(: excep¬ 
tion on the ground that by allowing; witness to tejstify as 
to the reading of the maximum hand, it wohld tend 
22 to indicate the speed of Muir's motorcycle jujst prior 
to the time of collision and also that witness) should 
be allowed to testify to physical conditions which he saw, 
because the' reading on the speedometer must liaVe been 
fixed at the time of the accident. Plaintiff’s counsel fur¬ 
ther called the court's attention to the fact that the {witness 
had already testified as to the physical condition of the 
motorcycle when he saw it at the police station, and had 
described in detail the various parts which had been dam¬ 
aged and an account of the damage, all without objection, 
and therefore he should be allowed to testify as to what 
the indicator or speedometer revealed when he locked at 
it, and on the further ground that the speedometer was a 
physical part of the motorcycle and that testimony con¬ 
cerning it was just as admissible as the other testimony 
about other parts of the motorcycle about which he had 
been allowed to testify without objection (R. 86, 89). The 
court granted plaintiff’s exception (R. 90). Witness testi¬ 
fied that he was not able to drive' the motorcycle home, 
but had to push it away from the police precinct (R, 90). 

Richard T. Satler was called as a witness for the plain¬ 
tiff, was sworn, and testified substantially as follows! That 
he was driving an automobile north on 29th Street 
and turned at X Street, and that someone called his at¬ 
tention to the accident. As a result, witness went 
scene (R. 92). He stated that when he first lookd 
thought he saw smoke coming from the streetcar (R 1 
When he reached the scene, he saw Muir in front cjf the 
streetcar, lying on the ground. On cross-examinatioi|i wit¬ 
ness testified that on going up 29th Street he had to drive 
around in front of the streetcar (R. 95). Witness could 
not sav whether or not the streetcar was in the middle of 
the intersection or not (R. 96), but on redirect exaihina- 


o the 
d, he 
. 93). 
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tion lie stated that while driving north on 29th Street 
2d he had to pull over to the left side, that is, the west 
side of 29th Street, in order to net bv the streetcar 
(R. 97). 

Dr. R. Strand Johnson, Dr. Edward Larkin, Dr. Edward 
Y. Davidson, Dr. James A. Gannon and Dr. Fred 0. Cole 

were all sworn as witnesses for the plaintiff and testified 
that they treated Aubrey Muir for a severe compound 
fracture of the femur and an infection of the leg. which 
was due to a blood clot, from which patient suffered a two- 
inch shortening of the right leg, causing a permanent dis¬ 
ability to him. 

Whereupon, plaintiff through his counsel having an¬ 
nounced that the plaintiff’s case was rested, defendant’s 
counsel thereupon moved the court to direct a verdict for 
tin* defendant on the grounds, first, that there was no show¬ 
ing of any negligence on the part of the defendant, and 
secondlv, that the evidence in the case conclusivelv estab- 
lished contributory negligence on the part of the plaintiff 
as a matter of law (R. 115). The court thereupon, over 
plaintiff's objection, granted defendant’s motion and di¬ 
rected the jury to return a verdict for the defendant. The 
plaintiff noted an exception to the granting of defendant’s 
motion for a directed verdict and the instructing of the 
jury to return a verdict for the defendant. The court al¬ 
lowed plaintiff’s exception, and the court also allowed all 
other exceptions heretofore noted by the plaintiff (R. 135). 

The foregoing is the substance of all the testimonv ad- 

» 

duced at the trial by the plaintiff, and bearing upon the 
exceptions herein reserved on behalf of the plaintiff. 

And thereupon, and as all of said exceptions here dulv 
noted and allowed as aforesaid and duly entered upon the 
minutes of the court, before the jury retired to consider of 
its verdict, and because the matters and things hereinbe¬ 
fore recited are not matters of record, and in order to make 
the same a part of the record herein, which is hereby or¬ 
dered, so that the plaintiff may have its case re- 
24 viewed on appeal, the plaintiff, by its attorneys, 
moves the court to sign and seal this, its bill of 
exceptions, to have the same force and effect as if each 
and every one of said exceptions had been separately 
signed and sealed, which motion is granted by the court: 
and thereupon the plaintiff tenders this, its bill of excep- 
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lions, ;nid requests the court to sign and seal thj same, 
wliicli is accordingly done, now for then, this 17th day of 
September, 1934. 

I seal. ] ALFRED A. AVHEATL 

Chief Justice. 

Approved. 

DARK and DARR, 

By KEFTOX DARR, 

Attorneys for Plaintiff , 

937 Woodward Build in {/, 

733 Fifteenth Street , 

Washington, I). C. ! 

EDM VXD L. JONES, I 

II. AY. KELLY, I 

s. R. BOWEN, I 

Attorneys for Defendant. I 
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